
 

May 29, 2015                         Washington Update  
    

____________________________________________ 
©2013 Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 

Telephone: (202) 659-8201 Fax: (202) 659-5249 
www.williamsandjensen.com 

 
TAXES 
 
Senate Passes Two Month Extension of 
Highway Bill, Until July 31 
 
Key Points 

 The July 31 deadline aligns with when the 
HTF is expected to run out of funds  

 It is still unclear what path lawmakers will 
take on long-term funding ahead of the July 
deadline. 

 
The Senate passed a two-month patch of the 
Highway Trust Fund (HTF) to extend funding 
for highway and transit programs that was set 
to expire on May 31.  The fund is projected to 
be nearly depleted by July 31, which is also 
when this most recent extension is set to 
expire. It is still unclear how lawmakers will 
approach long-term funding for the HTF, and 
how it will be paid for.  
 
A Congressional Budget Office (CBO) letter to 
House Ways & Means Committee Ranking 
Member Sander Levin (D-MI) estimated an 
extension through the end of 2015 will cost $8 

billion, and a six-year reauthorization has a cost 
of $85 - $90 billion.   
 
The White House signaled President Barack 
Obama will sign the two-month patch but also 
wants lawmakers to use the additional time to 
negotiate long-term reauthorization legislation, 
not another patch. House Transportation and 
Infrastructure Committee Chairman Bill 
Shuster (R-PA) saying he expects another 
extension in July to get through the rest of the 
year, while some Senate members want to pass 
a multi-year reauthorization bill before the two-
month patch expires. Senate Environment and 
Public Works Committee Chairman James 
Inhofe (R-OK) wants to pass a “clean” policy 
bill by July and stated the Committee will mark 

This Week in Congress 

 House – The House was in recess.   

 Senate – The Senate was in recess.   
 
Next Week in Congress 

 House – The House is expected to consider the “Strengthening Fishing 
Communities and Increasing Flexibility in Fisheries Management Act” (H.R. 
1335); the “Transportation, Housing and Urban Development, and Related 
Agencies Appropriations Act, 2016” (H.R. 2577); and the “Commerce, Justice, 
Science, and Related Agencies Appropriations Act, 2016” (H.R. 2578).  

 Senate –The Senate will convene on Sunday, May 31 to resume consideration of the 
motion to proceed to the “USA Freedom Act” (H.R. 2048).   
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up a six-year surface transportation 
reauthorization bill on June 24. 
 
Upcoming Hearings and Events 
 
June 2 
Business and Income Tax Legislation: The 
Regulatory Reform, Commercial and Antitrust 
Law Subcommittee of the House Judiciary 
Committee hearing on pending business and 
income tax measures. The Subcommittee will 
mark up the “Workforce State Income Tax 
Simplification Act” (H.R. 2315); the “Digital 
Goods and Services Tax Fairness Act of 2015” 
(H.R. 1643); and the Business Activity Tax 
Simplification Act of 2015 draft bill.  
 
IRS Data Theft: The Senate Finance 
Committee will hold a hearing titled “Internal 
Revenue Service Data Theft Affecting 
Taxpayer Information.” The scheduled 
witnesses are IRS Commissioner John 
Koskinen and Inspector General of Tax 
Administration Russell George.  
 
Medical Device Markup: The House Ways 
and Means Committee is expected to markup 
the “Protect Medical Innovation Act” (H.R. 
160) to repeal the 2.3 percent excise tax on the 
gross sales of medical devices.   
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this report.     
 
TRADE 
 
Senate Passes Trade Promotion Authority, 
House Consideration Soon 
 
Key Points: 

 The Senate passed TPA legislation by a 62-
37 vote to allow for “fast tracking” of trade 
agreements 

 Vote expected in coming week or two in the 
House 

 
Last week, the Senate voted 62-37 to approve a 
measure to renew trade promotion authority 
(TPA) for the Trans-Pacific Partnership (TPP) 
and other trade deals. Before doing so, the 
Senate accepted one currency amendment 
offered by Finance Committee Chairman Orrin 
Hatch (R-UT) and Ranking Member Ron 
Wyden (D-OR), while rejecting another more 
strenuous amendment on currency offered by 
Senator Rob Portman (R-OH) – the latter of 
which trade proponents argued could derail the 
bill in the House.   
 
Under TPA, President Barack Obama would 
be able to submit implementing legislation for 
trade pacts that meets certain requirements for 
a straight up-or-down vote in Congress with no 
amendments. The legislation is expected to face 
more opposition in the House where the 
majority of Democrats oppose to the bill along 
with some Republicans. Obama supports the 
proposal, as do most Republicans in Congress 
and some Democrats. 
  
The House could take up the legislation as early 

Upcoming Dates 
May 31, 2015: Highway Trust Fund 
patch and MAP-21 extension expires 
June 1, 2015: PATRIOT Act Section 215 
authority expires 
June 30, 2015: Export-Import Bank 
reauthorization expires 
September 30, 2015: FAA 
reauthorization expires and FY 2015 
ends 
September-October 2015: CBO 
projects that the Department of the 
Treasury will have exhausted its 
extraordinary measures 
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as next week, though the exact timing remains 
somewhat unclear. House Ways & Means 
Committee Chairman Paul Ryan (R-WI) said 
this about the legislation: “[n]ow that the 
Senate has acted, I look forward to working 
with my colleagues to do the same in the 
House. passage will require Republicans and 
Democrats coming together to do what is right 
for the country.”  
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this report.     
 
FINANCIAL SERVICES 
 
FINRA Chairman Richard Ketchum 
Discusses Standard of Care for Broker-
Dealers 
 
Key Point: 

 FINRA Chairman and CEO Richard 
Ketchum suggests the SEC is the “best agency” 
to apply a “best interest” standard to broker-
dealers. 

 
On May 27, FINRA Chairman Richard 
Ketchum gave remarks at the 2015 FINRA 
(Financial Industry Regulatory Authority) 
annual conference, focusing on the appropriate 
standard of care for brokers and dealers when 
they recommend securities to retail investors. 
He explained that the issue has received more 
focus following the Department of Labor’s 
(DOL) recent proposal to expand the 
definition of “fiduciary” for ERISA and IRA 
purposes.  
 
Ketchum provided a defense of the 
“effectiveness and fundamental integrity” of 
the FINRA and Securities and Exchange 
Commission (SEC) rules and enforcement 
actions, suggesting that some depictions of the 
regulatory environment for broker-dealers “to 

place investors in any investment that benefits 
the firm financially with no disclosure of their 
financial incentives or the risks of the product, 
are simply not true.” However, he 
acknowledged that, notwithstanding the 
improvements which have been made, 
examinations and enforcement actions “reveal 
unacceptable instances of unsuitable sales of 
complex products without the appropriate 
disclosures to clients”. Therefore, he explained 
that a properly designed best interests standard 
is a “must going forward”, but that the DOL 
proposal is not the appropriate way to address 
this issue.   
 
Ketchum stated that the DOL proposal is 
“right directionally” but he expressed “practical 
concerns” in areas such as: the warranty and 
contractual mechanism; the “insufficient 
workable guidance” on how to manage 
conflicts with existing business models “other 
than moving to pure asset-based fees”, 
potentially leading to “few providers of these 
critical investor services”; and the application 
of a “different legal standard to IRAs and 
401(k)s than to the rest of an investor’s assets.” 
Given these concerns, he suggested that the 
SEC is the proper agency to apply a “best 
interest” standard to broker-dealers but he 
acknowledged that designing such a standard is 
“challenging.”  
 
Ketchum recommended several “markers” for 
developing a “best interest” standard: (1) “the 
best interest standard should make clear that 
customer interests come first and that any 
remaining conflicts must be knowingly 
consented to by the customer”; (2) “any such 
proposal should include a requirement that 
financial firms establish carefully designed and 
articulated structures to manage conflicts of 
interest that arise in their businesses”; (3) “any 
best interest standard should also begin by 
applying know-your-customer and suitability 

http://www.williamsandjensen.com/
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standards as “belt and suspenders” backstops”; 
(4) “there should be more effective disclosure 
provided to investors”; and (5) “firms should 
take concrete steps to address the incentives 
for their registered persons from differential 
product compensation.” Ketchum reiterated 
that a proper best interest standard would be 
flexible and provide “alternative means of 
demonstrating that their recommendations are 
consistently in the best interests of customers.”  
 
Federal Financial Regulatory Agencies 
Release Semi-Annual Regulatory Agendas 
 
Key Point: 

 The federal financial regulatory agencies release 
their semi-annual regulatory agendas, 
highlighting anticipated rulemaking initiatives.  

 
The federal financial regulatory agencies 
released their semi-annual regulatory agendas, 
providing an outlook for their anticipated 
rulemaking agendas of these agencies going 
forward.  While the lists below are not 
exhaustive, and the timelines and even some 
rulemaking initiatives may change, several of 
the key proposed and final rules included in the 
various regulatory agendas are included below. 
 
Securities and Exchange Commission (SEC) 

 SEC proposals include: compensation 
clawbacks; implementation of Title I of 
the JOBS Act; exemptive relief for 
index-based and actively managed 
ETFs; Investment Company 
advertising, target date retirement fund 
name and marketing; use of derivatives 
by investment companies; liquidity 
management programs for mutual 
funds; transition plans for investment 
advisers; stress testing for large asset 
managers and investment companies; 
rules regarding incentive compensation; 
dealer status of active intraday 

proprietary trading firms; Alternative 
Trading System (ATS) disclosures; 
amendments to Rules 600 and 606 
regarding order routing transparency 
for institutional customers; anti-
disruptive trading rule; and algorithmic 
trading risk controls. 

 Final rules include: asset-backed 
securities; pay for performance; 
crowdfunding; Title V and VI of the 
JOBS Act; business conduct standards 
for security-based swap dealers and 
major security-based swap participants; 
and cross border application of Title 
VII of the Dodd-Frank Act. 

 SEC long-term actions, with the next 
actions yet to be determined, include: 
orderly liquidation of covered broker-
dealers; personalized investment advice 
standard of conduct (fiduciary duty); 
and treatment of CDOs backed 
primarily by trust preferred securities 
with regard to prohibitions and 
restrictions on certain interests in hedge 
funds. 

 
Commodity Futures Trading Commission 
(CFTC) 

 CFTC proposals include: Regulation 
Automated Trading; amendments to 
cleared swap data recordkeeping and 
reporting requirements; clearing 
requirements; and capital requirements 
for swap dealers and major swap 
participants.  

 Final rules include: block trading for 
futures and options on futures 
contracts and centralized market 
trading contract markets; aggregation of 
positions; position limits for 
commodity derivatives contracts; and 
margin requirements for uncleared 
swaps for swap dealers and major swap 
participants.  

http://www.williamsandjensen.com/
http://www.reginfo.gov/public/do/eAgendaMain
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http://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=3038&Image58.x=20&Image58.y=2&Image58=Submit
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Federal Reserve 

 Federal Reserve proposals include: 
proposed revisions applicable to 
banking organizations subject to the 
advanced approaches; implementation 
of capital requirements for global 
systemically important bank holding 
companies; and proposed rules 
demonstrating application of common 
equity tier 1 capital qualification criteria.  

 Final rules include: flood insurance; 
interim final rule to exempt small 
savings and loan holding companies 
from the regulatory capital rules; and 
interim final revisions to the definition 
of qualifying master netting agreement.  
 

Consumer Financial Protection Bureau (CFPB) 

 CFPB proposals include: payday loans 
and deposit advance products; 
overdraft; arbitration; debt collection 
rule; and supervision of larger 
participants in installment loan and 
vehicle title loans. 

 CFPB final rules include: a restatement 
of federal consumer financial law 
regulation; Home Mortgage Disclosure 
Act; prepaid accounts under the 
Electronic Fund Transfer Act; 
amendments to the 2013 mortgage 
rules under the Real Estate Settlement 
Procedures Act and the Truth in 
Lending Act; defining larger 
participants of the automobile financing 
market and defining certain auto leasing 
activity as a financial product or service. 

 
Federal Deposit Insurance Corporation (FDIC) 

 FDIC proposals include: removal of 
transferred OTS regulations; and 
transferred OTS regulations regarding 

fiduciary powers of state savings 
associations.   

 FDIC final rules include: incentive 
based compensation agreements; 
margin and capital requirements for 
covered swap entities; proposed 
revisions to the definition of qualifying 
master netting agreement; and 
proposed revisions applicable to 
banking organizations subject to the 
advanced approaches risk-based capital 
rule.  

 
Office of Comptroller of the Currency (OCC) 

 OCC proposals include: a proposed 
rule to implement section 616(d) of the 
Dodd-Frank Act relating to “source of 
strength”; and a proposal related to 
automated valuation models. 

 OCC final rules include: registration 
and regulation of security-based swap 
dealers and major security-based swap 
participants; loans in areas having 
special flood hazards; and proposed 
revisions to the advanced approaches 
risk-based capital rule. 

 
Federal Housing Finance Agency (FHFA) 

 FHFA proposals include: enterprise 
duty to underserved markets; quality 
control standards for automated 
valuation models; and amendments to 
stress testing of regulated entities.  

 Final rules include: membership of the 
Federal Home Loan Banks; minimum 
requirements for appraisal management 
companies; and corporate governance 
of regulated entities.  

 
Upcoming Hearings and Events 
 
June 2 
Export-Import Bank: The Senate Banking 
Committee will hold a hearing entitled 

http://www.williamsandjensen.com/
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“Perspectives on the Export-Import Bank of 
the United States.” Witnesses will include: Dr. 
Michael Strain, Deputy Director of Economic 
Policy Studies, American Enterprise Institute; 
Dr. Veronique de Rugy, Senior Research 
Fellow, Mercatus Center, George Mason 
University; Mr. Daniel Ikenson, Director, 
Herbert A. Stiefel Center for Trade Policy 
Studies, Cato Institute; Mr. John Murphy, 
Senior Vice President for International Policy, 
U.S. Chamber of Commerce; and Ms. Linda 
Dempsey, Vice President of International 
Economic Affairs, National Association of 
Manufacturers. 
 
CFTC Market Risk Advisory Committee 
Meeting: The Commodity Futures Trading 
Commission’s (CFTC) Market Risk Advisory 
Committee (MRAC) will hold a public meeting 
on June 2. Panel topics include: “Cybersecurity 
– Considering Bank of England’s CBEST 
Program”, with Andrew Gray (DTCC) as 
moderator and David Evans (Bank of England) 
as the guest panelist; and “Liquidity in the 
Derivatives Markets”, with Susan McLaughlin 
(Federal Reserve Bank of New York) as 
moderator and Isaac Chang (KCG Holdings); 
Piers Murray (Deutsche Bank) and Thomas 
Wipf (Morgan Stanley) as guest panelists. 
 
National Flood Insurance Program: The 
House Financial Services Committee’s 
Subcommittee on Housing and Insurance will 
hold a hearing entitled, “The National Flood 
Insurance Program: Oversight of Superstorm 
Sandy Claims”. The witness will be Brad 
Kieserman, Deputy Associate Administrator, 
Insurance, Federal Insurance and Mitigation 
Administration, Federal Emergency 
Management Administration (FEMA). 
 
June 3 
Export-Import Bank: The House Financial 
Services Committee will hold a hearing entitled 

“Examining the Export-Import Bank’s 
Reauthorization Request and the Government’s 
Role in Export Financing.” 
 
SEC Advisory Committee on Small and 
Emerging Companies: The SEC Advisory 
Committee on Small and Emerging Companies 
will hold a meeting to discuss “public company 
disclosure effectiveness, intrastate 
crowdfunding, venture exchanges and 
treatment of ‘finders’” as well as consideration 
and vote on a recommendation regarding the 
“Section 4(a)(1½) exemption” relating to 
shareholders reselling privately issued 
securities. 
 
June 4 
Export-Import Bank: The Senate Banking 
Committee will hold a hearing entitled 
“Oversight of the Export-Import Bank of the 
United States.” The witness will be The 
Honorable Fred Hochberg, President and 
Chairman, Export-Import Bank.  
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst contributed to the articles. 
 
ENERGY AND ENVIRONMENT 
 
Administration Issues Final “Waters of the 
United States” Rule 
 
Key Points: 

 The EPA and Army Corps of Engineers 
released the final rule defining “Waters of the 
United States” under the Clean Water Act.   

 The Administration and proponents of the rule 
hailed it as an overdue clarification that will 
protect lakes, rivers and streams by regulating 
pollution in wetlands and other upstream 
bodies of water.   

 Opponents of the rule warned that it is overly-
broad and will impose federal regulations on 

http://www.williamsandjensen.com/
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very small water features located on private 
property.   

 
On Wednesday, the Environmental Protection 
Agency (EPA) and U.S. Army Corps of 
Engineers issued the final rule defining “Waters 
of the United States.” The rule is intended to 
define what waters, including wetlands, are 
subject to federal regulation under the Clean 
Water Act. The agencies developed the rule in 
response to past Supreme Court decisions that 
limited the federal government’s regulation of 
certain water bodies and water features.  
 
As described in an EPA fact sheet, the final 
rule: 

 “Clearly defines and protects tributaries 
that impact the health of downstream 
waters. The Clean Water Act protects 
navigable waterways and their 
tributaries. The rule says that a tributary 
must show physical features of flowing 
water – a bed, bank, and ordinary high 
water mark – to warrant protection. 
The rule provides protection for 
headwaters that have these features and 
science shows can have a significant 
connection to downstream waters.” 

 “Provides certainty in how far 
safeguards extend to nearby waters. 
The rule protects waters that are next 
to rivers and lakes and their tributaries 
because science shows that they impact 
downstream waters. The rule sets 
boundaries on covering nearby waters 
for the first time that are physical and 
measurable.” 

 “Protects the nation’s regional water 
treasures. Science shows that specific 
water features can function like a 
system and impact the health of 
downstream waters. The rule protects 
prairie potholes, Carolina and Delmarva 
bays, pocosins, western vernal pools in 

California, and Texas coastal prairie 
wetlands when they impact 
downstream waters.” 

 “Focuses on streams, not ditches. The 
rule limits protection to ditches that are 
constructed out of streams or function 
like streams and can carry pollution 
downstream. So ditches that are not 
constructed in streams and that flow 
only when it rains are not covered.” 

 “Maintains the status of waters within 
Municipal Separate Storm Sewer 
Systems. The rule does not change how 
those waters are treated and encourages 
the use of green infrastructure.” 

 “Reduces the use of case-specific 
analysis of waters. Previously, almost 
any water could be put through a 
lengthy case-specific analysis, even if it 
would not be subject to the Clean 
Water Act. The rule significantly limits 
the use of case-specific analysis by 
creating clarity and certainty on 
protected waters and limiting the 
number of similarly situated water 
features.” 

 
Reaction from congressional Republicans was 
sharply negative. Senate Environment and 
Public Works Committee Chairman Jim Inhofe 
(R-OK) declared in a statement: “The EPA has 
set themselves up to increase federal control 
over private lands, and I will not allow it. Our 
committee is planning for a markup on S. 1140 
[the “Federal Water Quality Protection Act”] 
this summer, as we continue our work to halt 
EPA’s unprecedented land grab and refocus its 
job on protecting traditional navigable waters 
from pollution.” 
 
House Transportation and Infrastructure 
Committee Chairman Bill Shuster (R-PA) and 
Water Resources and Environment 
Subcommittee Chairman Bob Gibbs (R-OH) 

http://www.williamsandjensen.com/
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issued a joint statement expressing their 
opposition to the final rule: “Today, the 
Administration is capping off this power grab, 
plowing ahead with its flawed rule despite the 
bipartisan, bicameral concerns of Congress, 
despite the long-standing federal-state 
partnership to regulate waters under the Clean 
Water Act, and despite the objections and 
concerns from at least 32 states and 
representatives of the Nation’s large cities, 
smaller cities, counties, towns, townships, 
farmers, businesses, homebuilders, contractors, 
manufacturers, and more.” 
 
Many Democrats expressed support for the 
rule. House Water Resources and Environment 
Subcommittee Ranking Member Grace 
Napolitano (D-CA) said in a statement that 
‘“[t]he Obama administration, and especially 
EPA Administrator McCarthy and Assistant 
Secretary Jo-Ellen Darcy, should be 
commended for their dedication to provide a 
clear, predicable, and comprehensive way of 
protecting our Nation’s waters”.   

 
EPA Issues RFS Proposal for 2014-2016 
 
Key Points: 

 The EPA on Friday released a proposal for 
implementing the Renewable Fuel Standard 
for calendar years 2014 through 2016. 

 Congress enacted the Renewable Fuel 
Standard to set targets for blending of ethanol 
and other biofuels into the U.S. transportation 
fuel supply.     

 The proposal would adopt the actual amounts 
of biofuel used in 2014 for that year’s 
standard. Each year’s requirements would fall 
below the levels set by statute.   

 
On May 29, the Environmental Protection 
Agency (EPA) released a notice of proposed 
rulemaking (NPRM) establishing Renewable 
Fuel Standard (RFS) requirements for blending 

ethanol and other biofuels into the 
transportation fuel supply. Congress 
established the RFS in the “Energy Policy Act 
of 2005” and expanded the requirements in the 
“Energy Independence and Security Act of 
2007”. The RFS sets annual targets for 
renewable fuels, including ethanol, advanced 
biofuels and cellulosic biofuels. The agency has 
struggled to implement the program as the 
nation has reached the so-called “blend wall,” 
when the amount of conventional gasoline and 
other conventional fuels available cannot 
absorb the targeted amounts of biofuels. Most 
biofuels are blended into the transportation 
fuel supply as gasoline with ten percent ethanol 
(E10), which contributes to the overall 
blending constraints.  
  
As described in an EPA fact sheet, the agency 
“is proposing volumes which, while below the 
volumes originally set by Congress, would 
increase renewable fuel use in the U.S. above 
historical levels and provide steady growth over 
time.”     
 
The NPRM includes requirements for 2014, 
2015 and 2016, and proposes overall RFS levels 
below those set in statute: 
 

Year RFS Statute EPA NPRM 

2014 18.15 15.93 

2015 20.5 16.30 

2016 22.25 17.40 

(Billions of Gallons) 

 
EPA cited two issues that support exercising its 
statutory waiver authority to set the annual 
standards below the levels established by 
Congress: 

 “Limitations in the volume of ethanol 
that can be consumed given practical 
constraints on the supply of higher 

http://www.williamsandjensen.com/
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http://www.epa.gov/otaq/fuels/renewablefuels/documents/rfs-2014-2016-standards-nprm.pdf
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ethanol blends to the vehicles that can 
use them”; and 

 “Limitations in the ability of the 
industry to produce sufficient volumes 
of qualifying renewable fuel, particularly 
non-ethanol fuels.” 

 
EPA was unable to promulgate the 2014 RFS 
during calendar year 2014. Therefore the 
agency is “proposing to set the renewable fuel 
standards for 2014 at the levels that were 
actually produced and used as transportation 
fuel, heating oil or jet fuel in the contiguous 
U.S. and Hawaii.” 
 
In response to the NPRM, Renewable Fuels 
Association (RFA) President Bob Dineen 
issued a statement acknowledging that “EPA 
has to be given some credit for attempting to 
get the RFS back on track by increasing the 
renewable volume obligations (RVOs) over 
time.” Dineen added however that “[t]oday’s 
announcement represents a step backward for 
the RFS. EPA successfully enforced a 13.8 
billion gallon RVO in 2013 [and t]he industry 
produced 14.3 billion gallons of ethanol last 
year.” He warned that the NPRM “will…result 
in an ever-increasing supply of renewable fuel 
credits (RINs) that will further discourage 
private sector investment in infrastructure and 
technology.” 
 
American Fuel & Petrochemical Manufacturers 
Association President Chet Thompson issued a 
statement conveying the concerns of the 
refinery sector regarding the proposal. He 
asserted that “EPA’s proposal is overly 
ambitious, misses the mark and clearly 
demonstrates why Congress must act to repeal 
the Renewable Fuel Standard (RFS).” He 
warned that “EPA is playing Russian Roulette 
with fuel supply and consumers.” 
 

The public comment on the NPRM extends 
through July 27. EPA intends to issue the final 
rule by November 30, 2015. 

 
Upcoming Hearings and Events 
 
June 2 
Drought: The Senate Energy and Natural 
Resources Committee will hold a hearing “on 
the status of drought conditions throughout 
the western United States and actions states 
and others are taking to address them.”   
 

Upcoming Dates: Energy and 
Environment 
Spring: EPA is expected to release its study 
on the impact of hydraulic fracturing on 
drinking water. 
June 1, 2014: Deadline for the EPA to issue 
the proposed 2015 Renewable Fuel 
Standard (RFS) under a consent decree.   
June 5. 2015: End of the comment period 
for the Bureau of Land Management’s oil 
and gas royalty Advanced Notice of 
Proposed Rulemaking.   
June 16, 2015: End of the comment period 
on the Interior Department’s proposed rule 
on offshore drilling/blowout preventers.   
July: The Interior’s Department’s Bureau of 
Land Management is expected to issue a 
Notice of Proposed Rulemaking on venting 
and flaring of natural gas on federal lands.   
August: EPA is expected to publish a 
notice of proposed rulemaking on 
“Emission Standards for New and Modified 
Sources in the Oil and Natural Gas 
Sector”.    
August: EPA is expected to issue its final 
rules limiting greenhouse gas emissions 
from new and existing power plants.   
 
 
 

 
 

 

 

http://www.williamsandjensen.com/
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Energy Legislation: The House Energy and 
Commerce Committee’s Energy and Power 
Subcommittee will hold a hearing on 
“Quadrennial Energy Review and related 
Discussion Drafts”.   
 
June 3 
National Forests: The House Natural 
Resources Committee’s Federal Lands 
Subcommittee will hold a hearing on draft 
legislation titled the “Returning Resilience to 
our Overgrown, Fire-prone National Forests 
Act of 2015”.   
 
Energy Legislation: The House Energy and 
Commerce Committee’s Energy and Power 
Subcommittee will hold a hearing on 
“Discussion Draft on Accountability and 
Department of Energy Perspectives on Title 
IV: Energy Efficiency”.   
 
June 9 
Energy Accountability and Reform 
Legislation: The Senate Energy and Natural 
Resources Committee will hold a hearing on 
“Energy Accountability and Reform 
Legislation”.  
 
June 10 
Public Lands Legislation: The Senate Energy 
and Natural Resources Committee’s National 
Parks Subcommittee will hold a hearing on a 
series of public lands bills.   
 
June 15-16 
EIA Energy Conference: The Energy 
Information Administration (EIA) will hold its 
annual Energy Conference.   
 
June 16 
Department of Energy Nominations: The 
Senate Energy and Natural Resources 
Committee will hold a hearing on the 
nominations of: Jonathan Elkind to be an 

Assistant Secretary of Energy for International 
Affairs; and Monica Regalbuto to be an 
Assistant Secretary of Energy for 
Environmental Management.   
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Updates on energy and environment issues 
are available during the week on twitter. 
 
DEFENSE 
 
SASC FY 2016 NDAA Released 
 
Key Points: 

 The Senate Armed Services Committee’s 
NDAA would institute significant reforms to 
the DOD’s acquisitions programs but 
generally matches the House’s NDAA in 
terms of funding authorization levels 

 The Chairman hopes that the Senate will 
consider the package this summer 

 
This week, the text and Committee Report for 
the Senate Armed Services Committee’s FY 
2016 National Defense Authorization Act 
(NDAA) (S. 1376) were released. The bill 
contains reforms to the Department of 
Defense’s (DOD) acquisition programs that are 
being described as major by stakeholders and 
go far beyond those in the House-passed 
NDAA (H.R. 1735.) The package largely tracks 
with the House counterpart in terms of funding 
authorization levels, namely by boosting 
funding for Overseas Contingency Operations 
by $38 billion that is not subject to the 
spending caps on national security programs. 
Chairman John McCain (R-AZ) has articulated 
his hopes that the Senate will take up the 
package this summer, but over the last few 
years, the Senate has typically not taken up the 
NDAA until the fall of each year.  
 

http://www.williamsandjensen.com/
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In the Committee Report, the Committee 
stated that “[t]he Administration’s budget 
request for national defense discretionary 
programs within the jurisdiction of the Senate 
Committee on Armed Services for fiscal year 
2016 was $604.1 billion.” The Committee 
stated that “[o]f this amount, $534.2 billion was 
requested for base Department of Defense 
(DOD) programs, $19.0 billion was requested 
for national security programs in the 
Department of Energy (DOE) and the Defense 
Nuclear Facilities Safety Board (DNFSB), and 
$50.9 billion was requested for Overseas 
Contingency Operations (OCO).” The 
Committee noted that it “recommends an 
overall discretionary authorization of $604.1 
billion in fiscal year 2016, including $496.5 
billion for base DOD programs, $18.7 billion 
for national security programs in the DOE and 
the DNFSB, and $88.9 billion for OCO.” 
 
The Committee stated that its package would 
authorize funding at the following levels for 
major programmatic areas with the 
Administration’s request in parentheses: 

 Procurement: $111.847 billion 
($106.967 billion) 

 Research, Development, Test and 
Evaluation: $70.891 billion ($69.784 
billion) 

 Operation and Maintenance: $176.517 
billion ($134.071 billion) 

 Military Personnel: $136.734 billion 
($135.480 billion) 

 Other Authorizations: $35.917 ($35.890 
billion) 

 Military Construction: $8.306 billion 
($8.305 billion) 

 DOE: $19.002 billion ($18.735 billion) 

 OCO Accounts: $50.949 billion 
($88.900 billion) 

 

The Committee stated that it “is embarking on 
a multi-year effort to improve the underlying 
structure and process that delivers warfighting 
capability to the nation.” The Committee stated 
that “[t]he acquisition system’s ‘‘rules of the 
game’’ provide the incentive structure for how 
the underlying industrial base is organized, who 
decides to bid on defense contracts, and who 
does not.” The Committee stated that “[t]he 
rules and the resulting structure of the 
industrial base that supports the DOD are 
currently not aligned to the emerging national 
security needs of the coming decades.” 
 
The Committee stated its belief that “this is 
only the beginning of necessary changes to 
transition what is, in essence, a Cold War 
management system into one that is more agile 
and nimble to meet the challenges of a 
globalized information age.” The Committee 
stated that “[t]his process will be maintained in 
future legislation as the committee continues to 
explore how to change the acquisition system 
to be more open to next generation 
technologies that can enable the United States 
to outpace its adversaries.” 
 
The Committee explained that “[t]he 
provisions of this Act would begin to embark 
on alternative acquisition pathways to create 
more efficient and effective results and expand 
the industrial base that supports the nation’s 
national security needs.” The Committee stated 
that “[t]hey have been developed based on the 
committee’s review of acquisition reform, 
including the implementation of the Weapon 
System Acquisition Reform Act of 2009 
(WSARA) (Public Law 111–23), and using 
inputs from the Administration, industry, the 
Government Accountability Office, and 
others.” The Committee stated that “[t]he 
acquisition provisions of this Act reflect four 
themes to support the establishment and use of 
these alternative pathways:” 

http://www.williamsandjensen.com/
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 The first theme is to establish effective 
accountability for results. The Act 
would enhance the role of the service 
chiefs in acquisition, decentralizing to 
the maximum extent practicable 
decision-making authority to the 
services. The Office of the Secretary of 
Defense (OSD) should be providing 
more insight and identification of best 
practices to the services rather than 
duplicative oversight and 
micromanagement. The method for 
maintaining accountability within the 
services is to establish performance 
contracts (to meet cost, schedule and 
performance goals) with service chiefs, 
service secretaries, service acquisition 
executives and program managers 
signing up to binding management, 
requirements, and resource 
commitments. If programs fail, as 
measured by a Nunn-McCurdy 
threshold breach, these programs 
should then become centrally managed 
by OSD. The Act also establishes a 
financial penalty for cost overruns that 
OSD can use to fund developmental 
prototypes. Ultimately, the way for the 
services to meet their cost, schedule 
and performance goals and continue to 
manage their programs is to reform the 
requirements and budget process for 
acquisition programs. 

 The second theme of this effort is to 
increase access to commercial 
innovation and competition. To 
address these concerns, the Act’s 
provisions would incentivize 
commercial innovation by removing 
barriers to new entrants into the 
defense market by reforming 
commercial item, other transactions 
authority, and technical data (protection 
of intellectual property rights) 

authorities. Rapid acquisition 
authorities would be expanded to better 
support contingency operations and to 
address cyber security concerns. A new 
approach and funding mechanism 
would be established for a ‘‘Middle Tier 
of Acquisition’’ to conduct rapid 
prototyping and rapid fielding that can 
be deployed within 5 years. Finally, the 
Act would ensure that the Secretary of 
Defense has the authority to waive 
unnecessary acquisition laws to acquire 
vital national security capabilities and 
require the development of a series of 
alternative acquisition pathways using 
flexible acquisition authorities to 
maintain U.S. technological superiority. 

 The third acquisition theme in this Act 
is to deregulate and streamline to 
reduce costs and gain efficiencies. This 
Act includes a number of provisions 
that would streamline the process for 
buying weapon systems, services, and 
information technology by reducing 
unnecessary requirements and 
certifications. The committees notes 
that the implementation of WSARA 
has so far resulted in reductions in the 
number of programs reporting unit cost 
growth. The committee believes that 
WSARA’s knowledge-based acquisition 
approach, including improved cost 
estimation, systems engineering, and 
developmental testing, have helped 
improve the outcomes of programs. 
The committee bill retains the positive 
aspects of these reforms, but attempts 
to streamline processes to support 
more rapid and efficient development 
and delivery of new capabilities. The 
Act would also establish a review panel 
similar to the ‘‘section 800 expert 
review panel’’ of the early 1990’s, to 
identify unneeded acquisition 

http://www.williamsandjensen.com/
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regulations. The Act would also require 
a study of the regulatory cost premium 
of the defense-unique acquisition 
oversight process versus the 
commercial item acquisition oversight 
process. 

 Finally, the Act takes up the challenge 
to reinvigorate the acquisition 
workforce. The Act would reauthorize 
the Defense Acquisition Workforce 
Development Fund; authorize the 
continuation of the civilian acquisition 
workforce personnel demonstration 
project; establish several direct hire 
authorities for engineering and Science, 
Technology, Engineering, and 
Mathematics (STEM) employees to join 
the acquisition workforce; and enhance 
military personnel authorities as they 
apply to the military acquisition 
workforce giving the service chiefs the 
ability to manage this workforce more 
effectively. 

 
GAO Recommends DOD Examine 
methods of Coping With Sequestration in 
FY 2013 
 
Key Points: 

 The Government Accountability Office 
(GAO) calls for the DOD to better examine 
the means utilized in FY 2013 to manage 
sequestration because while the spending caps 
are in place, the DOD faces the threat of 
sequester each year 

 
On May 27, the Government Accountability 
Office (GAO) released a report titled 
“Sequestration: Documenting and Assessing 
Lessons Learned Would Assist DOD in 
Planning for Future Budget Uncertainty,” in 
which the GAO asserted that the Department 
of Defense (DOD) “could benefit from a close 
examination of its experience with 

sequestration in FY 2013” to prepare for future 
possible rounds of sequestration.  
 
The GAO stated that the “DOD received relief 
in fiscal years 2014 and 2015 from the spending 
caps established by the Budget Control Act of 
2011, but under current law, DOD could 
experience sequestration again in future fiscal 
years, depending on the appropriations enacted 
for fiscal year 2016 and beyond.” The GAO 
stated that “[i]n fiscal year 2013, DOD was able 
to reduce the effects of sequestration on 
programs that the department and the military 
services determined to be high priorities.” The 
GAO noted that “[h]owever, the reductions 
that did occur had a variety of effects, including 
cancelled training exercises and delays in 
performing equipment maintenance, 
contracting for military construction projects, 
and developing and procuring weapon systems, 
among others, as well as longer-term effects 
that may be hard to determine.”  
 
The GAO contended that “[g]iven that some 
budget flexibilities the department used in 2013 
to mitigate the size of reductions may be 
unavailable in future years—for example 
because of a decrease in available prior year 
funds for transfer or reprogramming—it is all 
the more important that DOD be able to use 
the institutional knowledge it gained when 
implementing sequestration in fiscal year 
2013.” The GAO stated that “[i]n light of this 
possibility and other ongoing budget 
uncertainties, the department could benefit 
from a close examination of its experience with 
sequestration in fiscal year 2013.” The GAO 
stated that “[s]ome decision makers tasked with 
implementing the 2013 sequestration gained 
valuable insights into how to manage budget 
reductions, for example by gaining visibility 
over the interrelations between various budget 
accounts and the effect of the reductions to 
some accounts on carrying out activities funded 

http://www.williamsandjensen.com/
http://www.gao.gov/assets/680/670476.pdf


Williams & Jensen – Washington Update May 29, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 14 of 21 

by other accounts.” The GAO stated that 
“[h]owever, without documenting, assessing, 
and sharing information on lessons learned and 
best practices in implementing the 2013 
sequestration reductions across the department 
and leveraging existing mechanisms to share 
this information, decision makers at the 
program, DOD component, and department-
wide levels may not benefit from such 
insights.” 
 
The GAO stated that “[t]o better enable DOD 
and the services to achieve informed decision 
making in future times of budgetary 
uncertainty, the Secretary of Defense should 
direct the Under Secretary of Defense 
(Comptroller) and the secretaries of the military 
departments to take the following two actions:  

 Document and assess lessons learned 
and best practices from implementing 
sequestration in fiscal year 2013. These 
lessons could include such practices as 
evaluating the interdependence of 
different types of funding sources to 
better understand how those can be 
synchronized to optimize capacity and 
minimize disruptions to training and 
readiness in the event of future 
budgetary constraints; and  

 Leverage existing information-sharing 
mechanisms to make these lessons 
learned and best practices available to 
decision makers within the services and 
across the department.” 

 
Upcoming Hearings and Events 
 
June 2 
FY 2016 Defense Appropriations: The House 
Appropriations Committee will hold a markup 
of the FY 2016 Defense Appropriations Act.  
 

Americans Detained in Iran: The House 
Foreign Affairs Committee will hold a hearing 
to discuss Americans detained in Iran. 
 
Iran Detainment Resolution: The House 
Foreign Affairs Committee will hold a markup 
of H. Res. 233, expressing the sense of the 
House that Iran should immediately release the 
three United States citizens it holds. 
 
State Department Counterterrorism 
Bureau: The House Foreign Affairs 
Committee will hold a hearing to discuss the 
State Department Counterterrorism Bureau. 
 
DHS International Security Programs: The 
House Homeland Security Committee will hold 
a hearing to discuss DHS’ International 
Security Programs. 
 
June 3 
U.S. Policy Towards Islamic State: The 
House Foreign Affairs Committee will hold a 
hearing to discuss U.S. policy towards ISIL. 
 
TBD 
Middle East Extremism: The Senate Foreign 
Relations Committee will hold a hearing to 
discuss extremism in the Middle East. 
 
U.S. Leadership & Global Security: The 
Senate Foreign Relations Committee will hold a 
hearing to discuss U.S. leadership and global 
security. 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
 
 
 
 
 
 

http://www.williamsandjensen.com/
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HEALTH 
 

Ways and Means to Take Up Health Bills 
 
Key Points: 

 Committee set to take up bills related to 
Medicare Advantage program; possible 
consideration of other healthcare measures 

  
The House Ways and Means Committee is 
expected to convene a markup on June 2 to 
consider several healthcare related measures, 
likely including a number of bills relating to the 
Medicare Advantage (MA) program. 
Legislation that may be considered includes:  
 

 MA Open Enrollment and 
Disenrollment: Representative Keith 
Rothfus (R-TX) legislation (H.R. 2488) 
“restoring and expanding the Medicare 
open enrollment and disenrollment 
opportunities repealed by section 
3204(a) of the Patient Protection and 
Affordable Care Act” 

 MA Enrollment Reporting: 
Representatives Mike Kelly (R-PA) and 
Ron Kind (D-WI) legislation (H.R. 
2505) “to require the annual reporting 
of data in enrollment in Medicare 
Advantage plans” 

 Termination of MA Contracts: 
Representatives Vern Buchanan (R-FL), 
Charlie Rangel (D-NY), and Marsha 
Blackburn (R-TN) legislation (H.R. 
2506) “to delay the authority to 
terminate MA contracts for MA plans 
failing to achieve minimum quality 
ratings” 

 MA Payment Rulemakings: 
Representatives Kevin Brady (R-TX), 
Mike Thompson (D-CA), and Joe Pitts 
(R-PA) legislation (H.R. 2507) “to 
establish an annual rulemaking schedule 

for payment rates under Medicare 
Advantage” 

 Value-Based Insurance Design: 
Representatives Diane Black (R-TN) 
and Earl Blumenauer (D-OR) 
legislation (H.R. 2570) “to establish a 
demonstration program requiring the 
utilization of Value-Based Insurance 
Design to demonstrate that reducing 
the copayments or coinsurance charged 
to Medicare beneficiaries for selected 
high-value prescription medications and 
clinical services can increase their 
utilization and ultimately improve 
clinical outcomes and lower health care 
expenditures” 

 
Additional legislation could also be added to 
the agenda for next week’s markup, including 
bills to modify or repeal sections of the 
Affordable Care Act (ACA) such as repeal of 
the ACA’s excise tax on medical devices, and 
repeal of the ACA’s Independent Payment 
Advisory Board (IPAB).   
 
In the coming weeks, the House Ways and 
Means Committee may also work on the 21st 
Century Cures Act (H.R. 6), bipartisan 
legislation that was reported out of the House 
Energy and Commerce Committee last week by 
a vote of 51-0. The Committees share 
jurisdiction over several elements of the bill, 
including telemedicine and interoperability 
provisions, and Medicare related offsets that 
were included in the bill. The bill has an 
estimated cost of $13 billion, in part because of 
additional funding for the National Institutes of 
Health (NIH) and the Food and Drug 
Administration (FDA).  
 
Upcoming Hearings and Events 
 
June 1 

http://www.williamsandjensen.com/
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Heroin Abuse Issues: The Friends of the 
National Institute on Drug Abuse will host a 
briefing on “Heroin Addiction and Overdose: 
What Can We Do to Address This Growing 
Problem?” 
 
Health Care Contracts: The Oversight and 
Investigations Subcommittee of the House 
Veterans’ Affairs Committee will hold a hearing 
titled “Circumvention of Contracts in the 
Provision of Non-VA Healthcare.” 
 
June 2 
Ways & Means Committee Markup: The 
House Ways & Means Committee will convene 
a markup on healthcare legislation.  
 
Medicaid Program Management: The 
Oversight and Investigations Subcommittee of 
the House Energy and Commerce Committee 
will hold a hearing on “Medicaid Program 
Integrity: Screening Out Errors, Fraud and 
Abuse.” 
 
June 3 
Health Care Law Employment Effects: The 
Joint Economic Committee will hold a hearing 
on “Examining the Employment Effects of the 
Affordable Care Act.” 
 
June 4 
Health Care Subsidy Rule: The Oversight, 
Agency Action, Federal Rights and Federal 
Courts Subcommittee of the Senate Judiciary 
Committee will hold a hearing titled “Rewriting 
the Law: Examining the Process that Led to the 
ObamaCare Subsidy Rule.” 
 
Patent Overhaul: The Senate Judiciary 
Committee will markup to consider pending 
judiciary legislation.  
 

For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  

 
Congress Passes Short-Term Extension 
Surface Transportation Reauthorization 
 
Key Points: 

 The Senate passed the two-month surface 
transportation reauthorization, which the 
President has pledged to sign 

 CBO estimates that $3 billion more need to 
avoid HTF insolvency in FY 2015 and $8 
billion through December 31, 2015 

 
On May 23, before leaving Washington for the 
Memorial Day recess, the Senate cleared the 
“Highway and Transportation Funding Act of 
2015” (H.R. 2353) by voice vote, sending the 
two-month extension of the “Moving Ahead 
for Progress in the 21st Century Act” (MAP-
21) (P.L. 112-141) and Highway Trust Fund 
(HTF). A few days earlier, the House passed 
(H.R. 2353) by a 387-35 vote (with 
Representative Mark Amodei (R-NV) voting 
“present.”) The bill has been presented to the 
President and the White House has indicated it 
will be signed in its Statement of 
Administration Policy.  
 
The current extension for MAP-21 and the 
HTF is set to end on May 31, 2015. Current 
projections of Highway Trust Fund (HTF) 
revenue indicate that funding will lapse in July, 
and in recent weeks more Members had 
suggested that Congress could merely extend 
the current MAP-21 authorities in the short-
term while consideration of who to fund the 
HTF over the longer term is contemplated.  
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On May 29, the Congressional Budget Office 
(CBO) released an estimate requested by House 
Ways and Means Committee Ranking Member 
Sander Levin (D-MI), projecting the potential 
shortfalls in HTF through the end of FY 2015, 
calendar year 2015, and May 2021. CBO stated 
that Levin “requested that CBO assume that 
spending would continue at historical rates 
following any extension and that minimum 
cash balances would be maintained in the HTF 
to enable the Department of Transportation 
(DOT) to manage the fund in the same fashion 
it has in recent years.”  
 
CBO estimated that if the HTF authority is 
extended through September 30, 2015 
“additional revenues of about $3 billion would 
be needed for the HTF to meet all the 
obligations that are likely to be presented to the 
fund during the remainder of the fiscal year.” 
CBO estimated that if the HTF authority is 
extended through the end of 2015 “the HTF 
would need roughly $8 billion to maintain that 
balance and to meet obligations.” CBO 
estimated that if current authorities were 
extended through May 2021 “[c]onsidering the 
seasonality in highway spending, CBO projects 
that the cumulative shortfall in the Highway 
Trust Fund would be between $85 billion and 
$90 billion by May of 2021.” 
 
House May Take Up FY 2016 T-HUD 
Appropriations Act Next Week 
 
The House could consider two appropriations 
bills next week, including the “Transportation, 
Housing and Urban Development, and Related 
Agencies Appropriations Act, 2016” (T-HUD) 
(H.R. 2577). On June 1, the House Rules 
Committee will hold a hearing to consider the 
rule under which H.R. 2577 and the 
“Commerce, Justice, Science, and Related 
Agencies Appropriations Act, 2016” (H.R. 
2578). 

 
In the Committee Report accompanying the 
FY 2016 T-HUD package, the Appropriations 
Committee explained that the bill would 
provide the following funding levels with the 
Administration’s request in parentheses: 

 Federal Aviation Administration’s 
Airport and Airway Trust Fund: $9.847 
billion ($9.915 billion) 

 Federal Aviation Administration’s 
Grants-In-Aid For Airports: $2.9 billion 
($3.350 billion) 

 Federal Aviation Administration’s 
Facilities and Equipment: $2.5 billion 
($2.855 billion) 

 Federal Aviation Administration’s Air 
Traffic Organization: $7.505 billion 
($7.505 billion) 

 Federal Aviation Administration’s 
Aviation Safety: $1.258 billion ($1.258 
billion) 

 Federal Highways Administration’s 
Federal-aid highways: $40.256 billion 
($50.568 billion) 

 Amtrak’s Operating Grants: $288.5 
million ($2.45 billion for all of Amtrak’s 
appropriations) 

 Amtrak’s Capital and Debt Service 
Grants: $850 million ($2.45 billion for 
all of Amtrak’s appropriations) 

 Federal Transit Administration’s 
Transit Formula Grants: $8.595 billion 
($13.8 billion) 

 Federal Transit Administration’s 
Capital Investment Grants: $1.921 
billion ($3.25 billion) 

 
Upcoming Hearings and Events 
 
June 1 
Road & Bridge Repairs: The Senate 
Environment & Public Works Committee will 
hold a hearing to discuss funding to relieve 
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traffic congestion and improve roads and 
bridges. 
 
June 2 
Takata Airbag Safety & Recall Assessment: 
The House Energy & Commerce Committee 
will hold a hearing to discuss an update on the 
Takata airbag ruptures and recalls. 
 
Amtrak Derailment Incident: The House 
Transportation & Infrastructure Committee 
will hold a hearing to discuss oversight of the 
Amtrak accident in Philadelphia. 
 
June 3 
Small Business & Surface Transportation 
Funding: The House Small Business 
Committee will hold a hearing to discuss small 
businesses and the nerd for long-term surface 
transportation reauthorization. 
 
June 10 
Water Resources Law Implementation: The 
House Transportation & Infrastructure 
Committee will hold a hearing to discuss the 
implementation of the Water Resources 
Reform and Development Act of 2014. 
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 
TECHNOLOGY 
 
Senate To Reconvene To Consider NSA 
Legislation 
 
Key Points: 

 The Senate could not move legislation to 
extend or reform the NSA’s activities last 
weekend and will meet in a rare Sunday 
session ahead of the midnight sunset of these 
programs 

 The Senate’s path forward is unclear 
 

Before recessing last weekend, the Senate could 
not agree on legislation to address the pending 
expiration of authority for three surveillance 
programs used by the National Security Agency 
(NSA). Consequently, Senate Majority Leader 
Mitch McConnell (R-KY) has set the next 
session of the Senate for Sunday, May 31 to 
consider the expiration of these authorities 
before the June 1 deadline. However, it is from 
clear whether the Senate will send the House-
passed package of reforms to the President or 
will be able to pass a short-term extension of 
current programs.    
 
On May 23, the Senate failed to invoke cloture 
on the “Uniting and Strengthening America by 
Fulfilling Rights and Ensuring Effective 
Discipline Over Monitoring Act of 2015” 
(USA FREEDOM Act of 2015) (H.R. 2048) by 
a 57-42 vote. The Senate also failed to invoke 
cloture on a two-month extension of the three 
expiring authorities (S. 1357) by a 45-54 vote 
that had been offered by McConnell and Senate 
Intelligence Committee Chairman Richard Burr 
(R-NC). McConnell then proceeded to offer 
unanimous consent requests to pass extensions 
of a week, four days, two days, and one day, all 
of which were objected to and blocked by 
Senators Rand Paul (R-KY), Ron Wyden (D-
OR), and Martin Heinrich (D-NM). McConnell 
then announced that the Senate would 
reconvene on Sunday, May 31 to consider NSA 
legislation. On May 13, the House took up and 
passed H.R. 2048 by a 338-88 vote.  
 
On May 26, in remarks to the media after 
meeting with North Atlantic Treaty 
Organization (NATO) Secretary General Jens 
Stoltenberg, President Barack Obama remarked 
that the USA FREEDOM Act of 2015 “passed 
on a bipartisan basis and overwhelmingly” in 
the House, but “[t]he Senate did not act.” He 
added that “the problem we have now is that 
those authorities run out at midnight on 
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Sunday.” Obama said that “I strongly urge the 
Senate to work through this recess and make 
sure that they identify a way to get this done.” 
He asserted that “the most controversial 
provision in there, which had to do with the 
gathering of telephone exchanges in a single 
government database -- that has been reformed 
in the USA FREEDOM Act.” Obama claimed 
that there are “a whole range of authorities that 
are also embodied in the PATRIOT Act that 
are non-controversial, that everybody agrees 
are necessary to keep us safe and secure…[and] 
[t]hose also are at risk of lapsing.” He said that 
“I would urge folks to just work through 
whatever issues can still exist, make sure we 
don’t have, on midnight Sunday night, this task 
still undone, because it’s necessary to keep the 
American people safe and secure.” 
 
DHS Initiates Implementation of ISAOs  
 
Key Points: 

 Per Executive Order 13691 “Promoting 
Private Sector Cybersecurity Information 
Sharing” DHS requested comments on 
ISAOs and released a notice of funding 
opportunity for a standards organization to 
develop ISAO parameters 

 
On May 27, the Department of Homeland 
Security (DHS) released the “Notice of Request 
for Public Comment Regarding Information 
Sharing and Analysis Organizations“ as a key 
part of the implementation of Executive Order 
13691 “Promoting Private Sector Cybersecurity 
Information Sharing.” DHS is interested in 
collecting “allow input from the public on the 
formation of Information Sharing and Analysis 
Organizations (ISAOs) for cybersecurity 
information sharing…including the selection of 
a “standards organizations” and approved 
activities of the selected standards 
organization.” Comments are due by July 10, 
2015. 

 
The Administration envisions ISAOs 
functioning in ways that Information Sharing 
and Analysis Centers (ISAC) currently do not, 
which would allow for a greater flow of cyber 
threat information among larger, more diverse 
groups of participants. ISACs are typically 
limited to sectors (e.g. the FS-ISAC serves the 
financial services community), but ISAOs 
could be formed on different bases. DHS 
noted that “ISAOs may allow organizations to 
robustly participate in DHS information 
sharing programs even if they do not fit into an 
existing critical infrastructure sector, seek to 
collaborate with other companies in different 
ways (regionally, for example), or lack sufficient 
resources to share directly with the 
government.” DHS added that “ISAOs may 
participate in existing DHS cybersecurity 
information sharing programs and contribute 
to near-real-time sharing of cyber threat 
indicators.”  
 
DHS posed the following questions for 
interested parties: 

1. Describe the overarching goal and 
value proposition of ISAOs for your 
organization. 
2. Identify and describe any 
information protection policies that 
should be implemented by ISAOs to 
ensure that they maintain the trust of 
participating organizations. 
3. Describe any capabilities that should 
be demonstrated by ISAOs, including 
capabilities related to receiving, 
analyzing, storing, and sharing 
information. 
4. Describe any potential attributes of 
ISAOs that will constrain their 
capability to best serve the information 
sharing requirements of member 
organizations. 
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5. Identify and comment on proven 
methods and models that can be 
emulated to assist in promoting 
formation of ISAOs and how the ISAO 
“standards” body called for by E.O. 
13691 can leverage such methods and 
models in developing its guidance. 
6. How can the U.S. government best 
foster and encourage the organic 
development of ISAOs, and what 
should the U.S. government avoid 
when interacting with or supporting 
ISAOs? 
7. Identify potential conflicts with 
existing laws, authorities that may 
inhibit organizations from participating 
in ISAOS and describe potential 
remedies to these conflicts. 
8. Please identify other potential 
challenges and issues that you believe 
may affect the development and 
maturation of effective ISAOs. 

 
Also, this week DHS initiated another key piece 
in the implementation of Executive Order 
13691 by releasing Notice of Funding 
Opportunity (NOFO) for a Standards 
Organization (SO) to set standards for yet to be 
created Information Sharing and Analysis 
Organizations (ISAOs). DHS proposes to 
make available $2.2 million in FY 2015 with the 
potential for a total of $11 million over five 
years for “performance to lead the 
identification, development and 
implementation of voluntary standards for 
ISAOs.”  
 
DHS stated that “[t]he SO will create standards 
to assist in the widespread establishment of 
ISAOs and the mechanisms by which they 
function and interact with the government and 
across the private sector.” DHS stated that 
“[t]he establishment of ISAOs will allow 
private sector companies and other entities to 

share cyber threat information with each other 
on a voluntary basis and, if they so choose, to 
participate in DHS information sharing 
programs even if they do not fit into an existing 
critical infrastructure sector.” DHS asserted 
that “[a]s an example, ISAOs will 
accommodate entities who want to collaborate 
with others in their region rather than with 
others in their sector…[and] ISAOs will, if they 
so choose, have the opportunity to participate 
in existing DHS cybersecurity information 
sharing programs, including the opportunity to 
contribute to near-real-time sharing of cyber 
threat indicators within those programs.” 
 
DHS asserted that “[a]s the EO envisaged a 
standards-setting process led by the private 
sector, DHS will move into the role of assisting 
the SO to assure:  

1) The SO is developing a common set of 
voluntary standards or guidelines for 
the creation and functioning of ISAOs 
under this order. 

2) All standards are consistent with 
voluntary international standards when 
such international standards will 
advance the objectives of this order, 
and shall meet the requirements of the 
National Technology Transfer and 
Advancement Act of 1995.  

3) The SO engages in an open, public 
review and comment process for the 
development of the referenced 
standards soliciting the viewpoints of 
existing entities engaged in sharing 
information related to cybersecurity 
risks and incidents, owners and 
operators, of critical infrastructure, 
relevant agencies, and other public and 
private sector stakeholders. 

 
Upcoming Hearings and Events 
 
June 2 
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Subsidized Monthly Telephone Services: 
The Senate Commerce, Science & 
Transportation Committee will hold a hearing 
on Lifeline, a Federal Communications 
Commission program that subsidizes monthly 
telephone services for low-income participants. 
 
IRS Data Theft: The Senate Finance 
Committee will hold a hearing to discuss IRS 
data theft affecting taxpayer information. 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  
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